NON POINT WORKGROUP
Meeting held at George Washington Regional Commission
Minutes
June 3, 2009

Next Meeting: July 1

Attending: 
Eldon James, Staff
Mac Saphir, VCE Caroline County
Denise Harris, Fauquier County
Kevin Byrnes, GRWC
Bill Latane, Farm Bureau
Chip Rice. VCU/DCR
Michael Collins, Conserv
Corey Simonpietri, ACF
David Nunnally, Caroline County

Phone: 
Deirdre Clark, RRPDC
Stuart McKenzie, NNPDC


Welcome and Introductions

The Work Group’s continued discussion of market-based solutions: Discussion of the Stormwater Management Regulation Changes - Continuing the development of recommendations/comments.
Mr. James said he was tasked to work on recommendations for the NPWG from the prior meetings and the extensive discussions on the regs.  Ms. Harris, Mr. Saphir and Mr. Collins worked with Mr. James on this.  Mr. James reviewed the items he developed with the help of the subgroup.  

1. The regs continue to use modeling as the means of setting Pre and Post development loads versus actual site-specific conditions. (This continues the issue that has been raised by the RRBC and each of us for years but I am not certain how we move past this affordably.  That said, the only meaningful comment may be to lament this situation rhetorically).

2. We are concerned that the regs may not strike the proper balance between encouraging redevelopment with associated retrofitting of existing poor-performing facilities and new development of previously open land.

3. It is unclear if MS4 communities will be mandated to have Stormwater Management Plans and if so how will they dovetail with mandated Water Supply Plans that must be submitted to DEQ.

4. Can the regs offer an incentive for localities to prepare comprehensive Stormwater Management Plans?

5. We understand that DCR will develop a model ordinance; when will a draft be available for local review and input?

6. The regs set forth new BMP types with associated efficiencies.  Will a manual that explains the calculation of efficiencies be available for review and comment?

We also talked much about the site-specific nature of these regs and the potential for viewing them in conflict with the macro nature of changing land use policy in Virginia.  These regs may encourage developing undeveloped land versus encouraging more compact development as is promoted within the land use elements of HB3202 (this relates to #2 above).  Although this is a valid issue to raise in the context of larger state land use policy, as John Tippett pointed out to us so well in his email on May 11th, this concern just may not be relevant to regs that are to be applied to specific development activities on a specific site.  If we feel this is as issue to raise it may be best to put it in the proper context and point out that the place to address it is in larger land use policy dealing with comprehensive plans, rezoning, proffers, impact fees, and subdivision of land – the issues being considered by the Athey/Vogel Study Committee.

Mr. Collins suggested that there may be a need to separately address urban stormwater regs from rural stormwater regs.  Mr. James said he felt this was related to #2 and as has been pointed out we should put it in the proper context.  Mr. McKenzie agreed that one size fits all is a real problem.  He said that different criteria would work for the rural and concentrated areas.  Ms. Harris suggested it would make sense to approach it as an urban area from the standpoint of what are the planning principles that we are currently trying to implement in urban areas, and how do we modify them and engage them in a way to accomplish what the stormwater regs are trying to do.  Ms. Harris said a different set of regs should apply to the urban development areas, and should be developed with designers, so they incentivize to eliminate the piece meal approach.  Mr. Saphir said it should encourage incentivizing with a tax break.  There was also some discussion about going the opposite way to discourage development of open land.  Mr. James pointed out that the regs are designed to consolidate the stormwater program, and to establish local stormwater management statewide.  Mr. Nunnally discussed the new technical criteria and how much of our resources can we use and still sustain.  He suggested that they ask DCR to scale back and then have a different model to work with.  Mr. Latane said overall it is a mistake to take stormwater regs and do it in isolation.  It is a model for failure and sets up those kinds of conflicts.  He added that stormwater regs have to fit into the overall planning scheme, or they won’t work because they push people into undeveloped areas.  Mr. Saphir said if it does not happen in the regs, it needs to be done locally.  Mr. Nunnally reviewed the history of environmental programs and how they have worked in the past.  He said he does not see the experience at the state level and that they need to start acknowledging the local programs.  Mr. James said the policy needs to be set at the state level and the implementation needs to be carried out at the local level.  Mr. Nunnally said they should get back to the performance-based measurement.  He added that the stormwater regs are very heavy on the prescriptive side. 

Mr. James shared some information from Delegate Athey and Senator Vogel.  Delegate Athey said he envisions legislation where an impact fee system that would be the disincentive for developing outside of the UDA and would incentivize developing within the UDA.  The goal is to have localities zone within the UDA to the Comp Plan, rather than property owners having to negotiate proffers as part of a rezoning.  Mr. James said our comments on the proposed stormwater regs tying into the broader issue is of some value.  Are we saying don’t go forward with these regs because they aren’t part of a bigger picture.  Mr. Nunnally said the focus is to be part of the technical criteria.  He said if you go back to the Act it said to consolidate and streamline various programs and to establish stormwater programs in each locality statewide.  If we scale back to the purpose of the stormwater act, establish the local program and make things operate in a coordinated fashion, this discussion on how to achieve the goal with water quality continues on but we would have this framework in an organization.  Mr. Simonpietri said there is a lot technical criteria written and that there has been a significant amount of research, and updating the technical criteria to find out what we can do in the state.  He said he sees the stormwater regs as a stepping stone in the right direction.  Mr. Latane said the overall step is to head toward cleaner water, or are we moving sideways or even encouraging the wrong way.  If we are moving the wrong way, he said he does not see that we should support t he regs which will be in effect for a number of years.  Mr. Saphir said he feels that the regs are going in the right direction.  Mr. Byrnes said if the aggregate of all site development is done to those regs it will, in fact, reduce impact to water bodies. 

Mr. Latane said the regs in isolation address stormwater issues quite well, but the secondary issues they bring up whether at the local government level or conflict with other planning desires are critical.  Mr. Nunnally said the heart of this is whether the standard is being affected.  He compared this to applying it to agriculture and the impact and outcry it would cause.  Mr. James said the other side of the coin is that the bay isn’t getting better and if we don’t move to a no-impact of any activity on land, than how are we going to get there.  There was a discussion on TMDLs and how far they are improving the bay.  Mr. Rice stated concern that DCR may not be doing everything they can to conserve our resources and that all the programs are being driven by the TMDL list.  He said they are not enforcing the anti-deg requirements either.  Mr. Rice said if they move forward with the stormwater regs than they need to put forward a massive effort to educate the localities. 

Mr. James discussed how there is no agency responsible for oversight of the implementation of the land use portions of HB 3202.  He said that Delegate Athey said there needs to be a way to make sure that the localities are writing UDAs into their comp plans, and that there needs to be a state agency responsible to review and to certify that the plans meet the requirements.  Ms. Clark noted that comp plans are a guide and do not have any legal standing.  She added that the overriding problem is when will we rise to a responsible level of enforcement, and if we talk about comp plans as guidance than we are back to the same place.  Mr. James said the point is about changing Virginia law so localities are encouraged to zone to their comp plan.  It is not in a growing locality’s interest to zone to their comp plan and until we change that we will have these kinds of conflicts.  He said the point about comp plans being guidance is correct, but it is the only guidance plan we have and it is the mechanism for UDAs to be implemented.  Delegate Athey’s proposal was to assign this to the Commission on Local Government, but they have minimal staff.  Mr. Byrnes suggested the use of the existing network of regional planning district commissions.  Based on the NPSWG discussion, Mr. Collins suggested a resolution for the NPWG to recommend to the RRBC to for consideration. 

WHEREAS, we believe that the same environmental endpoints exist for urban and rural areas; 

WHEREAS, we believe that regulations that facilitate creative sustainable urban-design-based stormwater strategies need to be facilitated for UDAs; 

WHEREAS, we believe that land use issues in some way exacerbated by stormwater regulations not be used to alter proposed stormwater regulations; 

WHEREAS, we do also believe that synergies need to be created between land use policy and stormwater regulations; 

THEREFORE, we feel that the new stormwater regulations should be synergistic with new proposals for land use changes, and implementation be delayed and coordinated with 
proposed land use changes. 
Ms. Harris commented on the resolution stating that delaying implementation is one thing, but the actual comment period is important and our comments could be very different based on the outcome of Delegate Athey’s bill. 

There was some discussion on how DCR will manage the stormwater program or whether the localities can handle it.  Mr. James asked if we took a position to recommend that part of the regs be put on hold, does it make things more difficult for the stormwater management industry.  If we don’t go forward does it make it worse for the evolution of developing better products?  Mr. Simonpietri said whatever is implemented by the General Assembly or the regs, will drive the market.  He noted that there are some nice improvements in the new regs but there is no advantage to reuse stormwater particularly in urban areas.  Mr. Latane suggested that going to performance-based regs is ultimately where we want to go.  Mr. McKenzie asked what happens if these regs don’t go forward.  Mr. Nunnally said part of the process is that the EPA transfers the permit authority to localities.  He added that he has not heard that the EPA is establishing the technical criteria. 

Mr. James reviewed that the comment period runs through late August.  He said that Mr. Frye from DCR will be at the RRBC meeting on June 24th to give a presentation on the regs.  He noted that the NPWG needs to be able to say something about this from a staff perspective after his presentation.  He added that we should not let the public comment period pass without putting the RRBC’s comments on record. 

Work Plan for FY10: Discussion of the Stormwater Management Regulation Changes - Continuing the development of recommendations/comments.
Mr. James stated that Chairman Hanger said likes the information coming to the RRBC from NPWG.  He talked about how in the short term the NPWG can finish our work on recommending comments on the proposed Stormwater regs.  He reviewed that Conserv has applied for a grant to NFWF, and has generated some interest from the Department of Forestry Ecosystem Services.  The USDOF has requested a meeting and the coordinator of the ecosystem services will come to Warrenton June 9.  Mr. James also noted that Congressman Wittman has become actively engaged in this discussion and the Congressman has spoken with Mr. Fox of the Bay Program, as well as leadership from NOAA.  He said the James River Chapter of the US Green Building Council (JRGBC) is interested in tying in a discussion of market-based solutions in the development of the built environment with the ecosystem services discussions.

  
It is suggested that the RRBC and the NPWG work with allied groups to conduct a symposium on market-based solutions.  Mr. James suggested hosting a summit in the fall with both the ecosystem services side and the built environment side.  He added that the Green Building Council and some of the membership may want to get involved.  He noted that the current president of the JRGBC indicated that they cannot put money into the summit but would be interested in supporting it in other ways.  He also indicated that they are in the process of forming a Fredericksburg chapter of their group.  Mr. Byrne discussed the GWRC Green Government Committee and how their mission is to foster all green things from green buildings to green energy and earth.  Mr. James said that Chairman Hanger would like the NPWG to pull partners together to present an educational opportunity to raise the level of understanding within a broader group.  Ms. Harris asked if NFWF gives the grant then how does it fit together.  Mr. Collins said this will be an educational and enrollment session, presenting the facts.  It is the basin drainage area but particularly focused on private sector forces.  He added that the enrollment exercise will take place prior to the kickoff of the Rappahannock exchange.  Mr. Byrnes said another related idea through Energy World, a national website through NC State University, drills down by state all the energy efficiency programs with the incentives in the market place and points of contact.  Mr. Collins stated that if we look at the system right now it is disconnected from each state or region and that what we will talk about is creating a bay economy.  He explained how all this linking of services works.  Mr. Byrnes said that the NPWG is interested in planning development to planning sustainability.  Mr. Collins discussed what the Bay Bank is in Maryland and Delaware.  He discussed the difference between the Bay Bank and Conserv.  There was also some discussion on if the proposal to NFWF does not go forward.  Mr. Collins said that Mr. Kline from DOF has also developed a proposal to DOF and that they will be notified in mid June.  There was discussion how there are no directories with contacts, or something like a conservation facebook and how everyone is working together to develop the big system.  Ms. Clark said she attended the Green Jobs Conference in Culpepper and that she would forward the contacts from this symposium to Mr. James. 

There was some discussion on Mr. Collin’s resolution and how the second whereas does not address redevelopment. 

Ms. Clark reported that there will be a Green Infrastructure Conference September 17 in Culpepper or Madison. The intro session is on the nuts and bolts of green infrastructure planning. The afternoon session will engage those with expertise in the field, to demonstrate all the aspects of the model, to relate how it works, and the economic aspects. 

Mr. James said he appreciates the support for the symposium idea.  He said he will relay this information back to Chairman Hanger and that some of the cost of the symposium will be built into the RRBC work plan and budget.  He said he has talked to DCR to help with the cost of this and Mr. Rice is going to follow-up on this.  Mr. James reiterated that the goal of the symposium is to raise the level of understanding of market-based solutions in order to move this concept forward.  He added if the NFWF grant is awarded it will be the kickoff point for this. 

Mr. James reminded the NPWG that the RRBC will meet June 24 in Tappahannock at the Old Beale Memorial Church, located on the courthouse green.  He encouraged everyone to be there to help support the information presented to the Commission, and said that members of the Commission have commended the NPWG on their levels of discussion at the RRBC meetings. 

Confirm NPWG Meeting Schedule:
• July 8 
• August 12

Confirm Action Items and the July Meeting Agenda
• Move forward on symposium details
• Try to have a process for the Commission to finalize and submit comments on stormwater regs. 

The meeting concluded at 11:50 a.m. 
