MEETING MINUTES

RAPPAHANNOCK RIVER BASIN COMMISSION

September 16, 2009

10:00 A.M. 

Graves Mountain Lodge

Syria, Virginia

PRESENT:

LEGISLATIVE MEMBERS: 

Senator Emmett Hanger

Ms. Tracy Ephardt for Senator Creigh Deeds

Delegate Mark Cole 

Delegate Ed Scott

LOCAL GOVERNING OFFICIALS:

Ms. Margaret Davis, Essex County

Mr. Jerry Logan, Spotsylvania County

Mr. Joe Grzeika, King George County

Mr. Steve Nixon, Culpeper County

Mr. Robert Anderson, Rappahannock County

Mr. Bill Crigler, Madison County

Mr. W. W. Hynson, Westmoreland

Mr. Harry Crisp, Stafford County

Mr. Terry Nyhous, Fauquier County

SWCD MEMBERS:

Ms. Kathy Harrigan

Mr. Mac Saphir, alternate 

STAFF MEMBERS:

Mr. Eldon James

GUESTS: 

Mr. Michael Collins, Conserv

Mr. Terry Lasher, DOF

Mr. Allen Knapp, VDH

Mr. Todd Benson, Piedmont Environmental Council

Ms. Denise Harris, Fauquier County

The meeting was called to order at 10:15 a.m. by Chairman Hanger. Mr. Bob Anderson gave the Invocation and led the Pledge of Allegiance. 

Mr. James determined that a quorum was not yet present but was expected.

Welcome and Introductions: 

Mr. Crigler welcomed everyone to Graves Mountain Lodge, and stated that this would be his last meeting since his term was up at the end of the year. He said it was a pleasure working with the Commission. Delegate Scott echoed Mr. Crigler’s welcome and thanked him for his work on the Madison County Board of Supervisors. He said he has been a thoughtful member, who has contributed greatly to the Commission over the years.

Review and Approval of Agenda - Chairman Hanger reviewed the agenda. Mr. James noted there was a proposed change to the agenda to add item #7 since staff has identified a conflict with the June meeting date. Also, it was noted that number 9 on the agenda needed to be changed to 2009 instead of 2007. 

Adoption of Meeting Minutes from June 24, 2009 Meeting - Chairman Hanger noted that the adoption of the meeting minutes must be deferred until a quorum is present.

Financial Report - Mr. James noted that the members have already received a copy of the balance sheet as of the end of August, as well as the actual-to-budget comparison.  He noted that they had budgeted $16,500 for a carryover from the last year, but stated that it was actually closer to $20,000.  He noted that there was a reduction on the Commonwealth contribution, as well as a few localities, which brings the revenues down a couple hundred dollars.  Mr. James offered that the Commission operates on a very thin budget and does not spend any money unless it is needed.  He added that from 1998 through the current year, the RRBC has maintained a level $1,000 request from the member localities.  

Public Comment:  There was no comment 

Update on the Development of the Alternative Onsite Sewage Emergency Regulations - Allen Knapp, Program Manager, Division of Onsite Sewage and Water Services, VDH

Mr. Knapp reported that he was recently chosen to be the new Director for Onsite Sewage and Water Services, Environmental Engineering, and Marina Program.  Mr. Knapp reviewed the authorizing legislation, HB 2551.  He provided background on how the legislation arose from discussions from a bill that gave professional engineers the ability to design systems outside of the Virginia Board of Health.  He said that bill really got ahead of the regulations, so they are looking for a better set of benchmarks to design systems with more criteria.  He discussed some of the changes such as treatment, and designs have to comply with operations and maintenance and monitoring for all alternative systems.  He talked about the advisory stakeholder group recently established made up of local government, engineers, environmental experts and citizens. The 25 members have met four times over the summer.  He said the Institute for Environmental Negotiations facilitated the meetings and has generated a final report in September.  Mr. Knapp said they did collect votes and said the input of the group will be given a lot of weight, but in the end the critical decisions would be made by VDH.

The group decided that a single family alternative system would need to be visited by an operator one time in the first six months, and another time within the first year.  A larger single-family system with more than 1,000 gallons a day needed to be looked at on a different schedule to take into effect of total flow and the land area the system occupies.  He explained that the smaller the land area and the higher the flow, the more the system owner would need the operator present. The group recommended that a report needed to be filed each time there was a mandatory incident and each time they had a reportable incident such as an operational failure.  He said a big topic of discussion is what to do with all the systems already in existence.  The recommendation of the group was to not apply the performance requirements for the system already in the ground, but they should apply the operations and maintenance for the existing systems.  Mr. Knapp explained who could be the operator.  He said they must meet certain criteria established by the Department of Professional and Occupational Regulation (DPOR). 

On the question of contracts between the operator and owner, the group did not come up with a recommendation for this.  VDH has used the word “relationship” when the Virginia Onsite Wastewater Recycling Association suggested that the owner would have to identify the operator name and license.  He said VDH does not want to have to maintain the contracts, they just want to make sure the systems get visited and maintained by operators, and the reports get filed for the life of the system.  He said when the operator files the report they should indicate any maintenance that needs to be dealt with.  He said this opened up a number of regulatory questions.  Mr. Nixon asked if there was any way VDH can verify that the operator is doing what they need to do.  Mr. Knapp said the licensing program is a complaint driven process where the group polices itself. 

Mr. Knapp discussed the timetable for the emergency regulations.  He explained that the Department of Planning and Budget has asked all agencies to submit emergency regulations by November 15 in order to be considered.  There will be a 30-day public comment period, with April 6, 2010 as the 280-day deadline.  Mr. Saphir asked if there was an existing database of records on the systems.  Mr. Knapp said some of the counties have completed an inventory of the systems and some have not.  There was also some discussion on the information passed along to the new homeowner on the system.  Mr. Knapp said the current law is that the owner needs to record documents in the land record, but there are no actual regulations.  He added that he had heard of the potential for legislative action to amend the residential property act to require the disclosure of the information at the time of closing. 

Mr. James asked Mr. Knapp to explain how long the emergency and regulatory action is for the permanent regs.  He explained that the emergency regs are for 12 months and the final regs need to be in place before the emergency regs expire.  Mr. James reviewed that the statute says once the final regs are in place, local government can no longer regulate.  Mr. James said there are different opinions he has heard that is where the final regulations go into place and other people say when the emergency regs go into place.  Mr. Knapp said it is not the health departments call.  Delegate Scott said while listening to that at the stakeholders meeting I think well intentioned people working on negotiating that amendment have different views as to the intent of that amendment, therefore there is a request for the attorney general to review that.  Mr. James asked, given the state budget, will the health department have the resources to enforce the regulations?  Mr. Knapp said he still feels they will be able to handle this, and discussed how they will change how they do things and how they are working on changing the focus to become a regulatory focus in an operational agency. 

Mr. James asked if they should invite DPOR to appear before the Commission to talk about their role?  It was agreed that they should be invited.  

Work Session - Potential Legislative Issues for 2010 General Assembly Session

Mr. James reported to the Commission that the handout they have received is a list of legislative issues brainstormed by the NPWG.  The first item was the authority of localities to require bonding of AOSS in case of abandonment by the owner.  Mr. James asked Mr. Knapp what kind of bonding requirements do you anticipate within the emergency regulations.  Mr. Knapp said he does not expect the emergency regs to deal with this issue but it will be considered as part of the final regulations.  There was discussion of the need for local authority to protect neighbors and the environment if an owner abandons a system.  It was suggested that legislative action may be premature and if this will be dealt with effectively during the final regulatory process.  Chairman Hanger said they can revisit this issue in December. 

#2 - Rainwater Harvesting - Mr. James asked if the Commission wanted to express support for the letter that other organizations and agencies sent to the Governor asking that he direct VDH work with DEQ in establishing rain watering harvesting criteria.  Mr. Knapp said VDH has had regulations to use sisterns in place.  The larger question is about rainwater harvesting which doesn’t involve drinking water, and does not involve the health department.  He added that the Office of Drinking Water is taking over the representation of that.  Mr. Saphir urged that there is a tremendous disparity in the interpretation for potable relative to watering livestock.  There may be a need for clarity on the appropriateness of collecting rainwater to water livestock.  Mr. James said he has talked to Dr. Lawson and she thinks there is a possibility of a formation of an advisory committee to assist VDH, because they are not solely responsible to establish guidelines which cuts across a number of different regulatory agencies.  Mr. James added that there may be a need to add DCR to the discussion as they did not have the same responsibilities relative to stormwater management when the current code section was written.  DCR has attempted to allow for more flexibility in the reuse of Stormwater in the proposed regulations.  There was a discussion on promoting more frequent use of pervious concrete.  Mr. Saphir suggested an Ag exemption for rainwater harvesting or come up with a standard that applies across the board. Delegate Scott asked what would happen if we asked for livestock to have some kind of threshold which is exempt from regulation.  Chairman Hanger said there is really an overlapping of agency issues between Secretary of Ag and Secretary of Natural Resources.  We are going to have to bridge that divide and we need to keep it on our radar or plan of action.  He added that there is a bunch of money at the federal level and we need to bridge the use of BMPs that will help with Ag and in addressing storm water management. 

#3 - Requiring the disclosure of the existence of an AOSS facility.  Mr. Grzeika said someone needs to lay out the process and see who is involved, to be fair to the environment, and to have a checks and balances in the system.  There was some discussion on how to determine how much the bond should be for varying systems.  Mr. Logan said local government could refuse an occupancy permit based on the adequacy of an alternative system.  Mr. Grzeika said they should put forth a process for a study group at the state level to follow what is and is not working as we see greater use of alternative systems.  Then if we identify and document problem areas we use that information to recommend improvements. 

#4 - Tax credit for Homeowners to test their soils before fertilizing.  Mr. James reviewed the proposal put forth by the Farm Bureau member from the NPWG.  It was pointed out that approximately 37% of fertilizer sales are for non-farm use.  A $10 tax credit was suggested for homeowners to do soil testing and an additional tax could be placed on lawn fertilizer to encourage a lower nutrient level of lawn fertilizer.  Mr. James said that the point of this suggestion was to use a tax credit to encourage an appropriate behavior and a tax to discourage more nutrients to the Bay.  There was some discussion on Scott fertilizer and the agreement they entered into to reduce phosphorous in fertilizer in 2010. 

#5 - Coordination of requirements that deal with runoff.  Mr. James said this was brought to the NPWG by a local E & S staff person asking for a more clear definition of Agricultural Exemption under storm water, versus the Agriculture Engineering Operation Exemption under E & S law, and that local administration might be easier if the two exemptions had the same definition.  Mr. Nixon asked if there was a square footage threshold on the Ag side and that local government does not apply to land disturbance.  Mr. James suggested that maybe we could get some more explanation before the RRBC meets in December. 

Staff Report:

a. June 23, 2010 Meeting date conflict: There was a conflict with the Rappahannock-Rapidan Regional Commission meeting, so our meeting needs to be moved to June 16.

b. Stormwater Regulation Comments: Mr. James reported that Mr. Frye sent a discussion draft and that the staff will take the draft to the Soil and Water Board.  He said they have received over 3,000 comments on the storm water regs.  After they went through it the staff developed a 16-page document that recommends revisions intended to address many of the comments. This has been posted on the Townhall website. 

c. Other: Scenic River Advisory Board: In 2010 it will be the 40th anniversary of the scenic river program. The Scenic Rivers Advisory Board will have a special recognition of the program next year. Mr. James noted that the Rappahannock River is the longest segment, over 80 miles long, in the program. 

Discussion of Plans for Rappahannock River Symposium on Market-Based Solutions - Staff and Members of the Non Point Work Group.  Mr. James called attention to the one-page document explaining what the Symposium.  The NPWG members are working with several partners including DCR, DOF, Conserv and others.  Goals are to increase the knowledge of 1) ecosystem services and 2) market-based strategies to increase water quality.  The symposium is intended to begin the discussion of what we can do to develop a bay-friendly economy.  He added that the symposium will be open to any participant.  Mr. James stated that the symposium will include facilitated discussions and hopes to set the stage for future discussions.  Mr. Collins added that there will be discussions of how to implement environmental policy through a commerce system approach.  He stated that primarily this is a model to incentivize restoration of the bay.  The command and control approach is only a portion of the solution and in order to restore the bay we have to impact the bay economy.  Mr. James reported that on October 7, Mr. Collins and Mr. Kline with DOF, will join him to meet with Congressman Wittman and Chuck Fox, the EPA’s Special Advisor to the Chesapeake Bay. 

Mr. James announced that the symposium will be held December 9th at the Stafford campus of the University of Mary Washington.  He encouraged the Commission to spread the word.  The symposium is for private, as well as public sector to attend.  He discussed who they hope will attend the symposium.  Mr. James noted that if the members of the Commission know of folks who have a personal level of interest being engaged in this groundbreaking program, to send them to us.  He said they are trying to get representatives of agriculture, retail and industry. 

Other: Mr. Logan reported that a constituent in Spotsylvania is concerned about a plant taking over the river, and he was wondering how to help a business that is being effected by this. Mr. Saphir gave him some ideas on where to find more information. 

The Chairman noted that since a quorum had been obtained earlier in the meeting.  

Approval of the Minutes: Chairman Hanger entertained a motion to approve the minutes. Delegate Scott made an amendment to Page 7, concerning a statement to engage VDOT to discuss permeable concrete. He said this was not said by him, but instead Delegate Lingamfelter made that statement at the previous meeting. A motion to accept the minutes as amended was made by Mr. Nixon and seconded by Mr. Crisp. 

Review 2009 Meeting Dates and Future Agenda Items:

December 2, 2009 (Capitol)

March 24, 2010 (middle basin)

June 16, 2010 (lower basin)

September 25, 2010 (upper basin)

Potential Agenda Items for December 2, 2009:

• Proposed federal regulations given with executive order on the Chesapeake Bay

• Department of Game Inland Fisheries Wildlife Enhancement Program, point of information for the Commission.

• DPOR Regs. 

Chairman Hanger asked all the Commission members to refresh their minds and come to the December meeting ready to work on the legislative issues before the General Assembly convenes.

Chairman Hanger presented a plaque to Mr. Crigler for his work on the RRBC from 2000-2009. Mr. Crigler said Madison County was the last to join the Commission and he felt it was an honor to serve on the Commission. 

Mt. James noted that Mr. Anderson, one of the last charter members of the Commission, will attend his last meeting in December.

The meeting adjourned at 1:15 p.m.
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